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INTRODUCTION

As part of the national drive to secure equal educational opportunities for all American students, the
three branches of the Federal government have acted during the last two decades to protect the rights
of national origin minority students and those who are limited in their English proficiency. A
substantial body of Federal law has developed establishing the rights of language-minority students
and defining the responsibilities of school districts serving them. This body of law has been
particularly dynamic; it has evolved substantially in its scope and sophistication, and it is still
evolving. It is to this body of law and implementing regulation that those who are responsible for state
and local educational policies and programs must turn for guidance and direction as they seek to
ensure that the ever-increasing numbers of national origin minority students they serve are provided
with the educational opportunities that our democratic society guarantees.

The development of legislation, judicial opinion, and administrative regulation that together make up
the relevant body of law regarding language-minority students and the legal responsibilities of the
education agencies that serve them are traced in the pages that follow. The information is meant
primarily for school officials and parents. We do not critique the legal reasoning employed by the
Courts in a particular case or series of judicial decisions, nor analyze the political or ideological
significance of Congressional and regulatory action respecting language-minority students. Such
matters are more appropriately left to law journals and other publications. Here, we merely hope to
provide a guide to the relevant law and regulation as it has been established.

After a brief summary overview, the information is presented in a generally chronological order. A
word should be said about the selection of Federal Court decisions for discussion and the manner of
their presentation. The cases were selected primarily because they announce a significant legal holding
or set forth an important or distinctive line of legal reasoning. Because judicial decisions involve the
application of general laws to specific people and programs, we believe that information on the
"educational facts" involved in the cases will be useful to educational planners. To minimize
subjective interpretation of judicial rulings and inappropriate summarization of critical facts, extensive
quotations from Federal judicial decisions have been set out as text.

In this 1992 edition, we have added materials which further clarify the obligations public school
systems have to national origin minority students with limited English proficiency (LEP). These four
sections include: (1) Office for Civil Rights (OCR) Policy Update on Schools' Obligations Toward
National Origin Minority Students with Limited English Proficiency (1991), which provides educators



additional guidance on how to ensure better compliance of Title VI of the Civil Rights
Act of 1964, (pages 28-31);

(2) Checklist for Self-Evaluation of Compliance with OCR Regulations developed by the
Mid-Atlantic Equity Center, which educators can use to see whether they are adequately
complying with Title VI as well as subsequent Supreme Court and Federal Court rulings
and administrative regulations, (page 32);

(3) an analysis which describes the significance of Plyler v. Doe (1982), a Supreme Court
decision prohibiting states from denying a free public education to undocumented
immigrant students, (pages 33-36); and

(4) a reproducible Equity Alert: Rights of Undocumented National Origin Minority
Students, which provides sample policies and strategies that educators can implement to
ensure compliance of Plyler v. Doe in their school systems, and a listing of organizations
and materials for further resources, (pages 47-48).

We believe it was important to highlight OCR's policy update and Plyler v. Doe in this
edition because of the increasing number of LEP students in our educational systems who
are being deprived of the opportunity for an education. We would like to encourage
educators, parents, and the community at large to utilize these materials to educate policy
makers, school staff, and parents about schools' obligations to national origin minority
students, as well as parents' legal rights concerning their LEP children. We wish you
success in your efforts to improve the achievement of national origin language-minority
students, and we invite you to contact us if we can assist you in your efforts.

Sheryl J. Denbo, Ph.D.
Executive Director/Senior Editor (301) 657-7741



A SUMMARY OVERVIEW

National Origin Minorities and Civil Rights

The evolution of Federal protection of the educational rights of language-minority
students is traced in the following pages from the enactment of Title VI of the Civil
Rights Act of 1964 and the first steps of the then-Department of Health, Education and
Welfare (HEW) to ensure local school district compliance through its Office for Civil
Rights (OCR).

Enforcement of Title VI was also sought by parents of national origin minority students
who applied to the Federal Courts for relief from school districts’ practices which
deprived their children of equal educational benefits. One such suit, brought by parents of
Chinese ancestry against the San Francisco School Board, reached the U.S. Supreme
Court in 1974 as Lau v. Nichols. The Court's unanimous decision in Lau established two
very significant points:

(1) Equality of educational opportunity is not achieved by merely providing all students
with "the same facilities, textbooks, teachers, and curriculum; for students who do not
understand English are effectively foreclosed from any meaningful education."

(2) The Office for Civil Rights has the authority to establish regulations for Title VI
enforcement which, among other things, prohibit "discrimination...which has that effect
even though no purposeful design is present..."”

This decision of the nation's highest Court was almost immediately followed by
Congressional action reaffirming the right of language-minority students to equal
educational opportunity. Passed within weeks of the Lau decision, the Equal Educational
Opportunities Act of 1974 (EEOA) imposed on state and local education agencies an
affirmative obligation to take "appropriate action to overcome language barriers"
confronting language-minority students.

Appropriate Action

Throughout the remainder of the 1970's, national origin minority parents and local school
districts struggled -- often against each other -- to define the "appropriate action" which
would produce the equal educational opportunity promised by Federal law. The OCR
commissioned a task force of experts who formulated guidelines, known as the Lau
Remedies, for school districts to follow. These guidelines, in effect, became the standards
by which the OCR determined an education agency's compliance with Title V1.

Meanwhile, national origin minority parents challenged the educational and legal adequacy of programs
provided by some local school districts. Here, in three significant cases (Serna v. Portales, Cintron v.
Brentwood, and Rios v. Reed), the general legal protections of Title VI and the EEOA are applied by the
Courts to concrete school issues, including language identification and assessment, student grouping and
assignment, curriculum, staffing, and training.



Bilingualism-Biculturalism and the Constitution

Social and political controversy often marked discussion about the education of national origin minority
students, especially those of limited English proficiency: a controversy that seemed to reflect two
differing goals for U.S. society. For some, the goal was an America that shared uniformly the language,
customs, values, habits, and knowledge of an Anglo "mainstream” culture; for others, the goal was a
pluralistic society in which people of differing languages and cultures could co-exist using the English
language and cross-cultural awareness as a national cement. In the view of some pluralists, the right of
national origin minorities to the maintenance of their cultural and linguistic uniqueness is guaranteed by
the Constitution. One unsuccessful attempt to gain judicial recognition of that claimed right is examined
in Guadalupe v. Tempe.

Federal Policy in the 1980's and the 1990's: Toward A New Direction

The direction of Federal policy to protect the rights of language-minority students shifted in the early
1980's. Proposed new Title VI Lau Regulations, published by the Department of Education near the end
of the Carter Administration, were termed inflexible and intrusive by the Reagan Administration, and
were withdrawn by Secretary of Education, Terrell H. Bell, as his first official act.

Meanwhile, the Federal Courts developed flexible, non-intrusive standards for assessing a school
district's compliance under the EEOA. In Castaneda v. Pickard (1981)* the Fifth Circuit Court of
Appeals set forth a three-part test for determining whether a school district has taken the appropriate
actions to overcome the language barriers confronting language-minority students. The three tests are:

(1) Whether the school system is pursuing a program informed by an educational theory
recognized as sound by some experts in the field, or, at least, deemed a legitimate
experimental strategy.

(2) Whether the programs and practices actually used by the school system are
reasonably calculated to implement effectively the educational theory adopted by the
school.

(3) Whether the school's program succeeds, after a legitimate trial, to produce results
indicating that the language barriers confronting students are actually being overcome.

By the mid-1980's, the Office for Civil Rights had redesigned its Title VI compliance standards for the
education of language-minority students. The new-- and still current -- OCR policy permits school districts to
use any method, or program, that has proven successful or that promises to be successful. OCR's approach for
evaluating the adequacy of a district's program for language-minority students under Title VI closely



parallels the three-part test formulated in Castaneda v. Pickard to judge an education agency's
compliance with the EEOA.

Court Decisions After Castaneda

Two Court decisions that followed Castaneda demonstrate the impact of that case on subsequent rulings
regarding the legal responsibilities of education agencies serving national origin language-minority
students. In Keyes v. School District No. 1 (1983), the Court utilized the three-part Castaneda test to
judge Denver's programs for language-minority students under the EEOA. The Court found that Denver
had failed the test's second element: for example, the school district had not adequately implemented the
program it had chosen to meet the needs of its national origin minority students.

In a more recent case, the Court ruled in Gomez v. Illinois (1987) that a state education agency can be
sued for failure to take the "appropriate action” required by the Equal Educational Opportunity Act. In
remanding this case for trial, the Court ruled that the three-part Castaneda test was applicable to the
issues.

In both Keyes and Gomez, the Courts strongly emphasized the responsibility of state and local education
agencies to devote the resources necessary for actual and effective implementation of their planned
programs.

Language-Minority Students and Special Education

The rights of national origin minority children under the Education of the Handicapped Act and the
Rehabilitation Act of 1973 are noted here and highlighted by a discussion of the recent consent decree
obtained in Y.S. v. School District of Philadelphia. In this case, which was a class action suit
representing Asian students in Philadelphia, plaintiffs claimed they had been denied their rights to equal
educational opportunity by -- among other improprieties -- erroneous placement in special education
programs. In March 1988, the District Court for the Eastern District of Pennsylvania accepted an interim
remedial agreement between the plaintiffs and the school district, by which the school district agreed to
remedy the conditions which had caused the complaints. The terms of the agreement, as they are
discussed here, provide an illuminating guide and precedent for the application of the Education of the
Handicapped Act, as well as the Civil Rights Act and the Equal Educational Opportunities Act, to the
education of national origin minority students.

A Perspective for Educators

This review of Federal civil rights law concludes that state and local agencies have special
responsibilities for serving the national origin minority students who are limited in their English
language proficiency. The review also indicates that schools have a legal responsibility for designing
and implementing -- with the necessary and appropriate resources -- programs that will enable such
students to surmount language barriers, and that student academic performance is the ultimate criteria
used by the Courts in judging whether or not an education agency is fulfilling its legal responsibilities
for language-minority students.






NATIONAL ORIGIN MINORITIES AND CIVIL RIGHTS

Civil Rights Act of 1964

In 1964, Congress passed milestone legislation that banned discrimination on the basis of
"race, color, or national origin™ in all Federally assisted programs. This legislation, Title
VI of the Civil Rights Act of 1964 (referred to simply as Title V1 in the pages that
follow), declared:

No person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity
receiving Federal financial assistance.

As noted in Senate debate, Title VI was premised on the idea that: "Simple justice
requires that public funds, to which all taxpayers of all races contribute, not be spent in
any fashion which encourages, entrenches, subsidizes, or results in racial
discrimination."?

Section 602 of the 1964 Act directed all grant-making Federal departments and agencies
to issue "rules, regulations, or orders of general applicability” to effectuate the prohibition
against discrimination, and to enforce nondiscrimination "by the termination of or refusal
to grant or to continue assistance™ or ""by any other means authorized by law."

In keeping with Section 602, the Department of Health, Education, and Welfare (HEW)
issued regulations applicable to school districts and other recipients of Federal assistance
under HEW programs. Then, in 1968, HEW issued the first in a series of guidelines that
interpreted the Act and HEW regulations to mean that Federally assisted "school systems
are responsible for assuring that students of a particular race, color, or national origin are
not denied the opportunity to obtain the education generally obtained by other students in
the system."*

Office for Civil Rights Memorandum (1970)

On May 25, 1970, the Director of the Office for Civil Rights in HEW sent a
memorandum to school districts whose national origin minority group enrollments
exceeded five percent.* The memorandum noted "a number of common practices which
have the effect of denying equality of educational opportunity to Spanish surnamed
pupils." The memorandum was specific in broadening the meaning of "national origin
minority" beyond Hispanic students. "Similar practices,” it continued, "which have the
effect of discrimination on the basis of national origin exist in other locations with



respect to disadvantaged pupils from other national origin minority groups, for example, Chinese or
Portuguese."

To "clarify HEW policy on issues concerning the responsibility of school districts to provide equal
educational opportunity to national origin minority group children,” the memorandum identified four
basic school district responsibilities:

(1) Where inability to speak and understand the English language excludes national origin minority group children from
effective participation in the educational program offered by a school district, the district must take affirmative steps to
rectify the language deficiency in order to open its instructional program to these students.

(2) School districts must not assign national origin minority group students to classes for the mentally retarded on the basis of
criteria which essentially measure or evaluate English language skills; nor may school districts deny national origin minority
group children access to college preparatory courses on a basis directly related to the failure of the school system to inculcate
English language skills.

(3) Any ability grouping or tracking system employed by the school system to deal with the special language skill needs of
national origin minority group children must be designed to meet such language skill needs as soon as possible and must not
operate as an educational dead end or permanent track.

(4) School districts have the responsibility to adequately notify national origin minority group parents of school activities
which are called to the attention of other parents. Such notice in order to be adequate may have to be provided in a language
other than English.

The full significance of the May 25, 1970 memorandum was realized four years later when the United
States Supreme Court ruled in Lau v. Nichols rendered by the Supreme Court on the legal
responsibilities the only decision ever of school districts for limited English proficient, national origin
minority students.

Lau v. Nichols (1974)°

Lau v. Nichols was a class action suit brought on behalf of limited English proficient students of Chinese
ancestry enrolled in the 16,500 pupil San Francisco Public School System. Of the 2,800 Chinese
students, about 1,000 received supplemental instruction in the about 1,800 received no special
instruction. The plaintiffs English language; however, alleged that the school district's conduct violated
both the Fourteenth Amendment to the Constitution and Title VI of the Civil Rights Act of 1964, but
they did not seek a specific remedy — * only that the Board of Education be directed to apply its
expertise to the problem and rectify the situation. "®

First the District Court, and then the Ninth Circuit Court of Appeals, found no violation of the Chinese
students' statutory or constitutional rights. The Court of Appeals summarized the District Court's opinion
as follows:

The Court expressed well-founded sympathy for the plight of the students represented in this action, but concluded that their
right to an education and to equal educational opportunities had been satisfied, in that they received "the same education
made available on the same terms and conditions to the other tens of thousands of students in the San Francisco Unified
School District..." Appellees had no duty to rectify appellants' special deficiencies, as long as they provided these students

with access to the same educational system made available to all other students.”

The Court of Appeals confined its own analysis to the Fourteenth Amendment claim,
noting that its determination of that issue "will likewise dispose of the claims made



under the Civil Rights Act."® It began that analysis by reviewing post Brown v. Board of Education
(1954) school desegregation cases and determining that they concerned "affirmative state action
discriminating against persons because of their race, "?and concluded that the school district's policy of
teaching stluodents in English "does not evince the requisite discrimination to establish a constitutional
violation."

An argument made by the Chinese plaintiffs was that the school district's refusal to overcome language
deficiencies amounted to a "denial™ of educational opportunity. The Appeals Court rejected that
argument on the grounds that the school district did not have a "duty" to do so:

Every student brings to the starting line of his educational career different advantages and
disadvantages...That some of these may be impediments which can be overcome does not amount to a
"denial" by the Board of educational opportunities within the meaning of the Fourteenth Amendment
should the Board fail to give them special attention, this even though they are characteristic of a
particular ethnic group."**

Thus, the Court of Appeals concluded that the school district's duty to non-English students "extends no
further than to provide them with the same speaking Chinese facilities, textbooks, teachers, and
curriculum as is provided to other children in the district."*?

In 1974, however, the U.S. Supreme Court unanimously rejected the lower Courts' reasoning and
overturned their decisions in Lau, finding that the San Francisco school district had, indeed, violated
Title V1. But, since the Court held that violation of the Chinese students' rights under Title VI was
sufficient, it did not consider their claim that their constitutional right to equal protection under the law
had been violated.

In writing the Court's decision, Justice William Douglas reviewed the provisions of the California
Education Code which provide that "English shall be the basic language of instruction in all schools;"
permit a school district to determine "when and under what circumstances instruction may be given
bilingually;" and announce "the policy of the state" to insure "the mastery of English by all pupils in the
schools.” Bilingual instruction is authorized "to the extent that it does not interfere with the systematic,
sequential, and regular instruction of all pupils in the English language.” Justice Douglas also noted that:

Moreover, 8573 of the Education code provides that no pupil shall receive a diploma of graduation from
grade 12 who has not met the standards of proficiency in "English." Moreover, by 12101 of the Education
Code (Supp. 1973) children between the ages of six and 16 years are (with exceptions not material here)
“subject to compulsory full-time education.

Given the provisions of the California Education Code, Justice Douglas reasoned that:

Under these state imposed standards, there is no equality of treatment merely by providing students with
the same facilities, textbooks, teachers, and curriculum, for students who do not understand English are
effectively foreclosed from any meaningful education.

Basic English skills are at the very core of what these public schools teach. Imposition of a requirement
that, before a child can effectively participate in the educational program, he must already have acquired
those basic skills is to make a mockery of public education. We know that those who do not understand
English are certain to find their classroom experiences wholly incomprehensible and in no way
meaningful."*



Justice Douglas then cited the general Title VI regulations promulgated by HEW in 1968
which barred actions which are discriminatory in effect even though no purposeful design
IS present.

It seems obvious that the Chinese-speaking minority receive fewer benefits than the English
speaking majority from respondents’ school system which denies them a meaningful
opportunity to participate in the educational programAall earmarks of the discrimination
banned by the regulations.®

Finally, Justice Douglas cited the provisions regarding students' English language
deficiencies set out in the May 25, 1970, OCR Memorandum regarding national origin
discrimination. School districts, the Court noted, agreed to comply with these
requirements as a condition for receiving Federal aid:

The Federal Government has power to fix the terms on which its money allotments to the States
shall be disbursed. Whatever may be the limits of that power, they have not been reached here.*

The Court's unanimous opinion in Lau was supplemented by two concurring opinions.
Though Justice Stewart, the Chief Justice, and Justice Blackmun expressed doubt
whether "section 601 of the Civil Rights Act of 1964 standing alone, would render illegal
the HEW's expenditure of Federal funds on these schools,"*" the Justices found that 1970
interpretative guidelines "clearly indicate that affirmative efforts to give Title VI as a
condition special training for non-English speaking pupils are required by to receipt of
Federal aid to public schools."*® After citing recent Supreme Court decisions regarding
the validity of administrative regulations, the Court concluded that:

The Department has reasonably and consistently interpreted section 601 to require
affirmativeremedial efforts to give special attention to linguistically deprived children.*

Finally, Justice Blackmun was joined by the Chief Justice in a second concurring opinion
to emphasize their view that "numbers are at the heart of this case, "% in which about
1,800 non-English speaking students were "deprived of any meaningful schooling.”
Justice Blackmun stated:

...when, in another case, we are concerned with a very few youngsters, or with just a single
child who speaks only German or Polish or Spanish or any language other than English, |
would not regard today's decision, or the separate concurrence, as conclusive upon the issue
whether the statute and the guidelines required the funded school district to provide special
instruction.?*

Equal Educational Opportunities Act of 1974

Just weeks after the announcement of the Supreme Court's decision in Lau, Congress
adopted the Equal Educational Opportunities Act (EEOA) as an amendment to the
Education Amendments of 1974.% Interestingly, since the focus of the EEOA?® was to
limit the use of student transportation to achieve school desegregation, the EEOA
amendment was opposed by civil rights and student advocate organizations. But included
with the "anti-busing” and pro-"neighborhood school™ provisions of the EEOA were new
statutory responsibilities placed on school districts serving language-minority students.
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EEOA states:

No state shall deny equal educational opportunity to an individual on
account of his or her race, color, sex, or national origin, byA

(f) the failure of an educational agency to take appropriate action to
overcome language barriers that impede equal participation by its
students in its instructional programs.?*

The EEOA did not define "appropriate action;" nor did its legislative history amplify
Congress “intent. Congress' silence about this provision has led some commentators to
look for possible guidance to other sections of the Education Amendments of
1974Aparticularly the section reauthorizing and amending the 1968 Bilingual Education
Act (BEA).

While the Bilingual Education Act has never been in any sense mandatory (it has always
been a voluntary, competitive assistance-grant program), and thus is quite different from
the EEOA's requirement that education agencies take "appropriate action to overcome
language barriers," the 1974 amendments to the BEA evinced strong support for
educational programs of instruction in both English and the student's native language.
Accordingly, some commentators cite the 1974 BEA amendments as justification for the
inference that EEOA's "appropriate action to overcome language barriers" includes
bilingual education services. The ambiguity of this EEOA provision eventually led the
Courts to develop a powerful analytical framework for determining whether or not an
education agency is fulfilling its EEOA responsibilities to language-minority students
(for a discussion of this point see Castaneda v. Pickard, Chapter VI).

Finally, the EEOA provided that:

An individual denied an equal educational opportunity as defined by this part may
institute a civil action in an appropriate District Court of the United States against such
parties, and for such relief, as may be appropriate. The Attorney General of the United
States..., for or in the name of the United States, may also institute such a civil action on
behalf of such an individual

11
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V.

APPROPRIATE ACTION

The Lau Remedies (1975)

A major effort to help school districts understand their responsibilities to national origin
minority students was made on August 11,1975, when the Education Commissioner of
the Department of Health, Education and Welfare (HEW) announced policy guidelines
for school districts' compliance with the Title VI requirements that had just been upheld
in the Lau decision. Those guidelines, prepared for HEW by an expert task force, were
widely circulated in memorandum form to school officials and the public, but were never
published in the Federal Register. Officially titled "Task Force Findings Specifying
Remedies Available for Eliminating Past Educational Practices Ruled Unlawful Under
Lau v. Nichols," the guidelines are usually referred to as the Lau Remedies, or (usually by
the Courts) as the Lau Guidelines.

The Lau Remedies were detailed and specific. They specified approved approaches,
methods, and procedures for:

 identifying and evaluating national origin minority students' English language
skills;

+ determining appropriate instructional treatments;

+ deciding when LEP children were ready for mainstream classrooms;

« determining the professional standards to be met by teachers of language-minority
children.

Significantly, the Lau Remedies went beyond the Lau ruling to specify that schools
should instruct elementary students through their strongest language until they could
participate effectively in English-only classrooms. English as a Second Language (ESL)
instruction was prescribed for all students for whom English was not the strongest
language. Finally, any school districts that wished to rely exclusively on ESL would be
obliged to demonstrate that their programs were as effective as the bilingual programs
described in the Lau Remedies.

Although the Lau Remedies were criticized as poorly written and were never
promulgated as formal regulations, they quickly evolved into the de facto standards that
OCR staff applied for determining an education agency's compliance with Title VI under
Lau Between 1975 and 1980, OCR carried out nearly six hundred Title VI compliance
reviews which led to the negotiation of 359 school district Lau plans by July 1980, with
virtually all of them based on the Lau Remedies. The Lau Remedies were frequently
cited by Federal Courts in cases involving claims both under Title VI and the EEOA.

13



Court-Ordered Programs

In the years between the landmark Supreme Court Lau decision and 1980, a number of
important Court findings shaped the meaning of EEOA's "appropriate action" provision,
the Title VI requirement upheld in Lau, and the educational rights of national origin
minority students before the law. Some of the most important cases of those years are
discussed below in enough detail to get at the "educational facts" considered by the
Courts. Clearly the Courts were not only concerned with national origin minority
students' opportunity to learn English, but also with schools' responsibility to provide
"meaningful education."”

Serna v. Portales Municipal Schools (1974)%

One of the first cases to receive appellate review following the Lau decision was Serna v.
Portales Municipal Schools. After a District Court decision supported an action brought
on behalf of the Spanish surnamed public school students of Portales (New Mexico), the
school district appealed. The Tenth Circuit Court of Appeals summarized the students'
complaint as follows:

Appellees [Sema] in their complaint charge appellant [Portales Municipal Schools] with
discriminating against Spanish surnamed students in numerous respects. Allegedly, there
is discrimination in appellants’ failure to provide bilingual instruction which takes into
account the special educational needs of the Mexican American student; failure to hire
any teachers of Mexican American descent; failure to structure a curriculum that takes
into account the particular education needs of Mexican American children; failure to
structure a curriculum that reflects the historical contributions of people of Mexican and
Spanish descent to the State of New Mexico and the United States; and failure to hire and
employ any administrator, including superintendents, assistant superintendents,
principals, vice-principals, and truant officers of Mexican American descent. This failure
to provide equal educational opportunities deprived appellees and all others similarly
situated of their right to equal protection of the laws under the Fourteenth Amendment.?

The Court of Appeals reviewed the evidence presented in the District Court trial noting:

Undisputed evidence shows that Spanish surnamed students do not reach the
achievement levels attained by their Anglo counterparts. For example, achievement tests,
which are given totally in the English language, disclose that students at Lindsey [a
Portales elementary school whose student enrollment was 86 percent Spanish surnamed]
are almost a full grade behind children attending other schools in reading, language
mechanics and language expression. Intelligence quotient tests show that Lindsey
students fall further behind as they move from the first to the fifth grade. As the disparity
in achievement level increases between Spanish surnamed and Anglo students, so does
the disparity in attendance and school dropout rates.?

A primary issue considered by the Appeals Court concerned the scope and content of the

educational plan that the District Court had ordered. That plan was considerably more
extensive than what had been proposed by the district. The Court's plan required:
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Curriculum

A. Lindsey Elementary
All students in grades 1-3 shall receive 60 minutes per day bilingual instruction. All students in grades 4-6
shall receive 45 minutes per day bilingual instruction. These times are to be considered a minimum...

A testing system shall be devised for determining the adequacy of the above established time periods with
ensuing adjustments (either an increase or decrease in bilingual instruction) as needed.

B. James, Steiner, and Brown Elementary

All Spanish speaking students in grades 1-6 shall receive 30 minutes per day of bilingual instruction. This
program should be made available to interested non-Spanish speaking students as funding and personnel
become available...

A bicultural outlook should be incorporated in as many subject areas as practicable.

Testing procedures shall be established to test the results of the bilingual instruction and adjustments made
accordingly.

C. Junior High
Students should be tested for English language proficiency and, if necessary, further bilingual instruction
should be available for those students who display a language barrier deficiency.

D. High School

An ethnic studies course will be offered in the 1973-74 school year as an elective. This course should be
continued and others added in succeeding years. The minimum curriculum schedule set forth in A through
D above is not intended to limit other bilingual programs or course offerings currently available in the
Portales school system or which will become available in the future.

I1. Recruiting and Hiring
A special effort should be made to fill vacancies with qualified bilingual teachers. Recruiting should be
pursued...

I11. Funding

Defendants appear to have complied with the Court's directive to investigate and utilize sources of available
funding. Efforts should continue in seeking funding for present as well as future programs which will help
achieve equality of educational opportunities for Spanish surnamed students.?®

As to the District Court's finding that the Mexican American students' constitutional right to equal
protection of the law had been denied, the Appeals Court ruled:

...we choose to follow the approach adopted by the Supreme Court in Lau; that is,
appellees were deprived of their statutory rights under Title VI of the Civil Rights Act. As
in Lau,...while Spanish surnamed children are required to attend school, and if they
attend public schools the courses must be taught in English, Portales school district has
failed to institute a program which will rectify language deficiencies so that these
children will receive a meaningful education. The Portales school curriculum, which has
the effect of discrimination even though probably no purposeful design is present,
therefore violates the requisites of Title VI and the requirement imposed

by or pursuant to HEW regulations.®
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Against the school district's argument for a more modest plan of its own devising, the Appeals Court
found that:

There Wassi\dequate evidence that appellants' proposed program was only a token plan that would not benefit
appellees.

Cintron v. Brentwood Union Free School District (1978)%

In the Cintron case, a class action suit on behalf of 3,700 Puerto Rican and other Hispanic students, was
brought before the Federal District Court for the Eastern District of New York. The suit sought to
prevent the 19,000 student Brentwood Union District from restructuring its bilingual program, Project
Avelino, for which it intended to substitute a "Plan V." Plaintiffs cited Title VI (CRA 1964), the Equal
Educational Opportunities Act of 1974, and the Civil Rights Act of 1871 in their challenge of the
district's plans.

Brentwood argued that declining student enrollment necessitated teaching reductions; it cited a 1975
state Court order requiring teacher layoffs to be carried out on the basis of a single tenure system as
cause for the districts' dismissal of 15 bilingual teachers with the least seniority and 2 part-time bilingual
teachers, leaving the district with only 7 bilingual teachers; and it maintained that "Plan V" was needed
so that bilingual education could be provided with the reduced teaching staff.

The Court noted that Project Avelino was offered to Hispanic students whose dominant or exclusive
language was Spanish. Beginning in kindergarten and the first grade, the content curriculum was taught
in Spanish and students received instruction as well. The percentage of English use increased -- and
Spanish use decreased -- as students progressed from year to year. The expectation was that by the sixth
grade students would be successful in English-only classes.

The Court noted that in Project Avelino:

A bilingual teacher and aide teach all substantive courses, and give individual attention to those students within the
class who have a greater capacity to absorb English instruction...Hispanic students also receive instruction in the
history and culture of their countries of origin...Only art, music, physical education, and other specialty subjects are
taught exclusively in English. Special instructors relieve the bilingual teachers during such periods. *

The Court also pointed out that in Project Avelino:

The bilingual program segregates the Spanish speaking students from the rest of the student body. The children
remain in the same classroom except for physical education and lunch. Yet, during lunch hour and physical
education period, they tend to continue as the same identifiable Spanish speaking group. Moreover, students who
have attained the level of proficiency in English which would permit learning in the English language are
nevertheless retained in the program for the purpose of maintaining their Spanish cultural level. No student has
been transferred from the bilingual program to the regular English curriculum in the history of Project Avelino.**

Under "Plan V," the program proposed by the school district, the seven elementary schools
would offer an ESOL center. A Spanish basic skills room would provide remedial help and
cultural instruction. Hispanic students would spend most of the school day with English
speaking students where such subjects as reading, mathematics, and social studies would
be taught in English. Non-English speaking students would
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also be required to attend the Spanish basic skills room for periods ranging from one-half hour to
one and one-half hours depending upon the student's English comprehension level. Bilingual
teachers there would offer remedial help, explaining in Spanish the subject matter covered in the
monolingual homeroom. Cross-cultural studies and basic language arts (for example, Spanish
language, literature, and comprehension) would also be taught in the basic skills room. The Court
noted that in "Plan V's" basic skills room:

Groupings of kindergarten, first and second grade, third and fourth grade, and fifth grade
students never exceeding twenty in number, would be scheduled to assemble there each period.
While the majority of students would receive cross-cultural or language art instruction from
bilingual teachers, the aide might devote her attention to three or four students who needed
remedial help in the substantive courses covered in the English homeroom.

The school board estimates that under "Plan V," each bilingual teacher and aide will teach nine
half-hour periods. Each day, kindergarten students would be slotted for one half-hour in the
morning or one half-hour in the afternoon; first and second graders for three half-hour periods;
third and fourth graders for one half-hour period plus an extra time period; while fifth graders
will have the option of attending the one half-hour period assigned to fourth graders or specially
designated "extra help classes.” No maximum limit is placed on the time that a student might
attend the basic skills room; the only limitation imposed is the class size. But, a child who attends
during a period for which his class is not scheduled runs the risk of finding himself or herself at a
significantly different level of instruction.®

The Memorandum of Decision also set forth findings of fact regarding "ldentification of
Students for Bilingual Instruction” under both Project Avelino and "Plan V."

Students who have English language deficiencies are identified at kindergarten registration by a
Spanish speaking social worker or psychologist. When an entrant requiring help is identified, the
problem is discussed with the parent. The parents have the option of choosing a class taught in
English, an ESOL program or a bilingual program. No reliable method, however, is used to
identify students in the upper school grades who have English language deficiencies. It now
depends on the awareness of the classroom teacher who might find that a child is underachieving
because of an English language deficiency. "Plan V," would not significantly change the method
of identifying kindergarten students having difficulties in the English language.®

In its discussion of law applicable to the case, the Court noted that the Lau Remedies required a
school district to:
(1) assess the language ability of the student;
(2) identify the nature and extent of the students' educational needs and utilize the most
effective teaching style to meet those needs;
(3) implement the type of educational programs dependent upon the degree of linguistic
proficiency of the students in question, and;

(4) train bilingual teachers.

The Court found that Project Avelino, as administered, violated both the EEOA and the Lau Guidelines.
First, Spanish speaking students in the project were "kept separate and apart from English speaking
students during music and art, in violation of the Lau Guidelines."*® Also, the program failed to provide
for exiting students whose English language proficiency would enable them to understand regular
English instruction. "Fifty-three students were retained in Project Avelino after it had served its
mandated objective.” To that extent, the administration of the was a perversion of the purpose and a
misuse of funds.*
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The Court held that "Plan V" also violated the rights of non-English speaking students since:

The underlying theory of "Plan V" is an immersion into English language and culture and a
subordination of Spanish and Hispanic culture with a view towards accelerating the acquisition of
English. This theory overlooks the declarations of Congress as embodied in Section 105(a)( 1) of
the Bilingual Education Act, the statutory right of the non-English speaking child recognized
under section 204 of the Equal Educational Opportunities Act of 1974, Section 601 Civil Rights
Act of 1964, the teaching of Lau, and the suggestions of the Lau guidelines...Plan V is
unacceptable. While integration is encouraged, there is no assurance that language deficient
children in the upper grades will be identified. If they are, there is the continued threat of
insufficient remedial assistance. For if a child cannot comprehend principles of math or science
taught in the English homeroom, he will not be able to explain his or her problem to the bilingual
teacher, in the Spanish basic skills room, who is expected to provide remedial help. Moreover,
children continually in need of remedial assistance, who might spend more time in the basic skills
room than they are scheduled for, run the risk of missing planned instruction thus further
retarding their educational progress.*

Finally, the Court directed Brentwood to submit a plan in compliance with the Lau Guidelines. The
Court recognized that the task was not an easy one:

The goal is instruction by competent bilingual teachers in the subject matter of the curriculum
while at the same time teaching non-English speaking children the English language. The time
limitation of the school day is an obstacle that may be overcome by both goals...

The Court listed specific provisions of the plan the district was ordered to develop. It must:

...contain more specific methods for identifying on admission those children who are deficient in
the English language and for monitoring the progress of such children by the use of recognized
and validated tests to ascertain achievement levels and proficiency in the English language. It
should have a training program for bilingual teachers and bilingual aides. The program must be
both bilingual and bicultural. It must provide a method for transferring students out of the
program when the necessary level of English proficiency is reached. It should not isolate children
into racially or ethnically identifiable classes, but it should encourage contact between non-
English and English speaking children in all but subject matter instruction (in the earliest classes
i.e., kindergarten and first grade, where subject matter is of lesser importance, the program
should emphasize the need for contact between non-English and English speaking children).**

Rios v. Reed (1978)*

Ten months after the ruling in the Cintron case, another class action suit under Title VI and the
Fourteenth Amendment came before the U.S. District Court for the Eastern District of New
York. The suit was brought on behalf of 800 Puerto Rican students against the 11,000 student
Pastchogue-Medford School District. As in Cintron, the Court ordered the school district to
implement a plan in keeping with the Lau Remedies.

Among the deficiencies that the Court found in the district's "transitional bilingual program™ for
language-minority students were:
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...that the supervisor of the bilingual education program did not speak Spanish,
was unfamiliar with ESL, and had no education or training in bilingual
education.

...school principals, responsible for evaluating bilingual teachers' performance,
who were unfamiliar with bilingual teaching methods and did not understand
Spanish.

...bilingual teachers who did not know Spanish; most lacked "formal training in
the methodology of Spanish bilingual teaching.**

The Court made the following findings with regard to the district's "Transitional
Program™:

...As defendants view their obligation, it is to "teach the child to be able to read and write
English within three years.

...Students with English language deficiencies are instructed in English with their English
speaking counterparts unless the classroom teacher recognizes a need for bilingual instruction
...Often a student's language deficiency comes to the attention of a bilingual teacher only in an
informal manner, e.g., in casual conversation among teachers at lunch...

...No textbooks in Spanish are available. English language deficient students receive an average
of 40 to 50 minutes a day in subject matter instruction in Spanish and the remainder of the day
in English...The school district's bilingual education program is basically a course in English.
English is taught to Spanish speaking children during periods when their English speaking
counterparts are instructed in science and social studies.*

The Court also found an absence of adequate testing and monitoring of students' English
proficiency acquisition and a lack of adequate criteria and procedures exiting students
from the "bilingual” program. The Court ordered the Pastchogue-Medford School District
to design and implement a plan consistent with the Lau Remedies and specified
provisions similar to those it prescribed for Cintron, above. It ruled:

plaintiffs' charge that they are being denied equal educational opportunity is not sufficiently answered
by defendant's efforts to show that their program will eventually attain some desirable results. A denial
of educational opportunities to a child in the first years of schooling is not justified by demonstrating
that the educational program employed will teach the child English sooner than a program comprised
of more extensive Spanish instruction. While the District's goal of teaching Hispanic children the
English language is certainly proper, it cannot be allowed to compromise a student’s right to
meaningful education before proficiency in English is obtained.*

19



20



BILINGUALISM-BICULTURALISM AND THE CONSTITUTION

Guadalupe Organization v. Tempe Elementary School District No.3 (1978)*

The suit decided in Guadalupe v. Tempe was originally filed before Lau came before the
Supreme Court. The case was different from the others reviewed above in the nature and
extent of the rights claimed by the plaintiffs, and it is important for the constitutional
argument used by the Court of Appeals to make its finding.

The class action suit on behalf of all non-English speaking Mexican American and Yaqui
Indian students attending Tempe (Arizona) Elementary School District No. 3 alleged
violations of the Fourteenth Amendment, Title VI, and the EEOA, and sought to compel
the 12,280 student school district to provide them with bilingual-bicultural education.
Although Mexican American and Yaqui Indian students made up about 18 percent of the
district's elementary school enrollment, 92 percent of the students in the Guadalupe
elementary school were Mexican American or Yaqui Indian. When a District Court
rejected their suit against Tempe district, the plaintiffs appealed to the Ninth Circuit
Court of Appeals, which then reviewed the case.

The plaintiffs in Guadalupe did not “complain of the school district's efforts to cure
existing language deficiencies of non-English speaking students."*’ Rather, they claimed
they had been denied:

. .instruction that "has as its goal having a child graduate at each grade level from
kindergarten to fourth year in high school competent and functional in reading, writing,
and comprehension both in the child's own language, Spanish, and the language of the
majority culture, English.” (And) in which "all courses of instruction, testing procedures,
instructional materials [are] bilingual and bicultural.” Finally, appellants contend that
the school district failed to reflect in its program of instruction the particular history of
the parents of each child attending the school.*®

The Court of Appeals upheld the District Court's summary judgement for the Tempe
School District. Regarding the plaintiff's Fourteenth Amendment claim, the Court wrote:

We hold that the appellees fulfilled their equal protection duty to children of Mexican
American and Yaqui Indian origin when they adopted measures, to which the appellees
do not object, to cure existing language deficiencies of non-English speaking students.
There exists no constitutional duty imposed by the Equal Protection Clause to provide
bilingual-bicultural education such as the appellants request...Nor, as far as this record
reveals, does the (district) program fail "to provide each child with an opportunity to
acquire the basic minimal skills necessary for the enjoyment of the rights of speech and
of full participation in the political process."*
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The Courts discussed at some length the plaintiffs constitutional claim:

...fully aware of the serious nature of the appellants' contentions. Our analysis returns us
to the foundations of organized society as manifested by the nation-state. We commence
by recognizing that the existence of the nation-state rests ultimately on the consent of its
people...

Linguistic and cultural diversity within the nation-state, whatever may be its advantages
from time to time, can restrict the scope of the fundamental compact. Diversity limits
unity...

Multiple linguistic and cultural centers impede both the egress of each center's own and
the ingressof all others...(and) to reinforce affection toward insiders, hostility toward
outsiders develops...

Whatever may be the consequences, good or bad, of many tongues and cultures
coexisting within a single nation-state, whether the children of this Nation are taught in
one tongue and about primarily one culture or in many tongues and about many cultures
cannot be determined by reference to the Constitution. We hold, therefore, that the
Constitution neither requires nor prohibits the bilingual and bicultural education sought
by the appellants. Such matters are for the people to decide.*

The Court found that "the cases which have dealt with constitutional claims to bilingual
and bicultural education are not inconsistent with our holding."

Similarly, the Appeals Court ruled against plaintiffs Title VI claim. It found that the
district had provided:

...remedial instruction in English which appellants appear to admit complies with Lau's
mandate makes available the meaningful education and the quality of educational
opportunity that Section 601 requires. There is no suggestion that appellees' remedial
program operates as an educational dead end or permanent track.>

Finally, the Court rejected plaintiffs EEOA claim, holding that "appropriate action™ need
not include the "bilingual-bicultural" education that appellants seek.">*
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VI.

FEDERAL POLICY IN THE 1980's AND THE 1990's:
TOWARD A NEW DIRECTION

1980 Notice of Proposed Rulemaking (Title V1)

The ambiguity about the legal status of the never published Lau Remedies has been
noted. While they formed the basis of OCR's compliance reviews and were repeatedly
cited by Courts as the standard for programs for language-minority students, they had
neither the force of law nor of official Departmental regulation. In 1978, when an
Alaskan school district disputed OCR's use of the Lau Remedies for determining
compliance with Title VI, the Department of Health; Education and Welfare (HEW)
agreed, in a Court-approved consent decree, to replace the Lau Remedies with
formallypublished compliance guidelines.>®

To fulfill its part of the consent decree, in 1980 the newly formed Department of
Education published in the Federal Register a Notice of Proposed Rulemaking (NPRM)
which required school districts receiving Federal assistance to provide special instruction
to all limited English proficient (LEP), national origin minority students and, under most
conditions, to provide some native-language instruction in academic subjects to LEP
students who were more proficient in their native language than in English. Possibly in
response to prior criticism about "ambiguities” in the Lau Remedies, the Department's
1980 included objective specifications for:

54

...the identification of language-minority students;

...the assessment of their English proficiency;

...the provision of proper instructional services;

...criteria for governing exit from special instructional programs.

The highly detailed and prescriptive standards set out in the 1980 NPRM drew
widespread criticism, and in response to its solicitation of public comments the
Department of Education received over 4,000 letters, most of which objected to one or
more of the NPRM's provisions. There were calls for Congressional action in response to
the NPRM, and after meeting with congressional leaders, Education Secretary Shirley
Hufstedler voluntarily suspended finalization of the new Title VI standards.

As one of the first public acts as Secretary of Education in the newly-installed Reagan
Administration, Terrell H. Bell formally withdrew the 1980 NPRM on February 1981.
Secretary Bell did not issue new policy guidance beyond vowing:

We will protect the rights of children who do not speak English well, but

we will do so by permitting chool districts to use any way that has proven
to be successful.
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How OCR has translated the Secretary's words into policy and practice was discussed in Chapter V.

Castaneda v. Pickard (1981)*°

Perhaps the most significant Court decision affecting language-minority education, after Lau,
did not impose an instructional program on any school district. But in 1981, in Castaneda v.
Pickard, the Fifth Circuit Court of Appeals' decision created a powerful analytical framework
for determining whether or not an education agency is fulfilling its EEOA responsibilities to
take "appropriate action™ on behalf of its language-minority students. Castaneda has strongly
affected subsequent Court rulings under Title VI and the EEOA, as well as OCR's Title VI
enforcement policies and procedures. The Castaneda decision came in a suit brought against
the Raymondville (Texas) Independent School District (RISD) by the parents of Mexican
students who made up 80 to 100 percent of the school population in the five schools operated
by the RISD.

Plaintiffs in Castaneda claimed that the RISD violated the Fourteenth Amendment, Title VI, and
EEOA rights of Mexican American students by:

...unlawfully discriminating against them by using a classroom ability-grouping system based on
racially and ethnically discriminatory criteria and resulting in impermissible classroom
segregation;

...discriminating in the hiring and promotion of Mexican American faculty and administrators;
...failing to implement adequate bilingual education programs to overcome the linguistic barriers
that imps%de the language-minority students' equal participation in the educational program in the
district.

In 1978, the U.S. District Court for the Southern District of Texas entered judgement in favor of
the school district, determining that the policies and practices of the RISD did not violate any
constitutional or statutory rights of the plaintiffs; the Mexican American parents appealed.

The Court of Appeals took sharp issue with the District Court's handling of the case, rebuking it
for failing to make findings of fact as to whether the RISD had segregated and discriminated
against Mexican American students in the past. The Court of Appeals pointed out that:

Plaintiffs raised the issue of RISD's past discrimination in their pleadings and introduced substantial
evidence in support of this claim in the proceedings before the District Court; thus, the District
Court's failure to make findings regarding the history of the district and whether vestiges of past
discriminatory practices currently exist in the district cannot be excused on the grounds that these
issues were not properly before the Court. The absence of findings on these issues seriously
handicaps our review...”’

The Court of Appeals reversed the District Court's decision on the issues of student ability
grouping and discrimination in employment, remanding those portions of the case for proper
analysis and essential finding of facts. Regarding ability grouping, the Court of Appeals advised:

Language grouping is...an unobjectionable practice, even in a district with a past history of
discrimination. However, a practice which actually groups children on the basis of their language
ability and then identifies these groups not by a description of their language ability but with a general
ability label is, we think, highly suspect...Even in the absence of such a history, we think that if the
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District Court finds that the RISD's ability grouping practices operate to confuse measures of two
different characteristics, i.e., language and intelligence, with the result that predominantly Spanish
speaking children are inaccurately labeled as "low ability,” the Court should consider the extent to
which such an irrational procedure may in and of itself be evidence of a discriminatory intent to

stigmatize these children as inferior on the basis of their ethnic background.58

The Court of Appeals agreed with the lower Court that "Title VI, like the Equal Protection
Clause, is violated only by conduct animated by an intent to discrimination and not by conduct
which, although benignly motivated, has a differential impact on persons of different races."*®
(However, the view that only intentional discrimination is barred by Title VI and Federal
implementing regulations was rejected by a majority of the Justices in Guardians Association v.
Civil Service Commission of the City of New York 463 U.S. 582, 1983).

The Court then rejected the argument that RISD's programs were educationally unsound and that
the district goals overemphasized the development of English language skills to the detriment of
the child's overall cognitive development.®® The Court also dismissed the Lau Remedies as not
being "the sort of administrative document to which we customarily give great deference in our
determinations of compliance with a statute."®!

The feature of the Court of Appeal’s opinions in Castaneda that gives it landmark significance
came in response to the claim that RISD's language remediation programs violated EEOA.
Although the Appeals Court did not rule on the ultimate merits of this claim, it developed an
analytical framework and a set of basic standards for resolving EEOA claims which have been
followed by other Federal Courts and the Department of Education's Office for Civil Rights.

The Appeals Court argued that in EEOA, Congress intended to go beyond the essential
requirement of Lau that the schools do something, and to impose through the use of the term
"appropriate action" a more specific obligation on state and local education authorities:

We think Congress' use of the less specific term, "appropriate action,” rather than "bilingual
education,"” indicates that Congress intended to leave state and local educational authorities a
substantial amount of latitude in choosing the programs and techniques they would use to meet
their obligations under the EEOA. However, by including an obligation to address the problem of
language barriers in the EEOA and granting limited English speaking students a private right of
action to enforce that obligation in 1706, Congress also must have intended to insure that schools
made a genuine and good faith effort, consistent with local circumstances and resources, to
remedy the language deficiencies of their students and deliberately placed on Federal Courts the
difficult responsibility of determining whether that obligation has been met.®

Then the Court confronted the toughest question - - what does "appropriate™ mean?

Congress has provided us with almost no guidance, in the form of text or legislative history, to
assist us in determining whether a school district's language remediation efforts are
"appropriate." ...Confronted, reluctantly, with this type of task in this case, we have ttempted to
devise a mode of analysis which will permit ourselves and lower Courts to fulfill the responsibility
Congress has assigned to us without unduly substituting our educational values and theories for
the educational and political decisions reserved to state or local school authorities or the expert
knowledge of educators.”
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The Court of Appeals then formulated the following three-part test to measure compliance with
the EEOA requirement of "appropriate action.

(1) Theory: The Court's responsibility, insofar as educational theory is concerned, is only to
ascertain that a school system is pursuing a program informed by an educational theory
recognized as sound by some experts in the field or, at least, deemed a legitimate experimental
strategy.

(2) Practice: The Court's second inquiry would be whether the programs and practices actually
used by a school system are reasonably calculated to implement effectively the educational
theory adopted by the school. We do not believe that it may fairly be said that a school system is
taking appropriate action to remedy language barriers if, despite the adoption of a promising
theory, the system fails to follow through with the practices, resources, and personnel necessary
to transform the theory into reality.

(3) Results: If a school's program, although premised on a legitimate educational theory and
implemented through the use of adequate techniques, fails, after being employed for a period of
time sufficient to give the plan a legitimate trial, to produce results indicating that the language
barriers confronting students are actually being overcome, that program may, at that point, no
longer constitute appropriate action as far as that school is concerned. We do not believe
Congress intended that under Section 1703(f) a school would be free to persist in a policy
which, although it may have been "appropriate™ when adopted, in the sense that there were
sound expectations for success and bona fide efforts to make the program work, has, in practice,
proved a failure.*

The Fifth Circuit supplemented its "Theory-Practice-Results™ analysis with the following
"mission” standards:

Limited English speaking students entering school face a task not encountered by students who
are already proficient in English. Since the number of hours in any school day is limited, some
of the time which limited English speaking children will spend learning English may be devoted
to other subjects by students who entered school already proficient in English...We understand
1703(f) to impose on educational agencies not only an obligation to overcome the direct
obstacle to learning which the language barrier itself poses, but also a duty to provide limited
English speaking ability students with assistance in other areas of the curriculum where their
equal participation may be impaired because of deficits incurred during participation in an
agency's language remediation program. If no remedial action is taken to overcome the
academic deficits that limited English speaking students may incur during a period of intensive
language training, then the language barrier, although itself remedied, might, nevertheless,
pose a lingering and indirect impediment to these students' equal participation in the regular
instructional program. We also believe however, that 1703(f) leaves schools free...to determine
the sequence and manner in which limited English challenge so speaking students tackle this
dual long as the schools design programs which are reasonably calculated to enable these
students to attain parity of participation in the standard instructional program within a
reasonable length of time after they enter the school system.®

As for the Raymondville Independent School District, the Court of Appeals applied its three-part
test and decided:

(1) The district's bilingual language remediation program was based on a sound theory.

(2) The Court expressed concern about the adequacy of RISD's program implementation, citing unqualified
teachers and inadequate testing, including the failure to test students' educational progress in their own
language.®®

(3) The Court declined to proceed to the "results" compliance test even though plaintiffs complained that the
limited English speaking students in the district's bilingual education program do not achieve
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at the same level as monolingual students.®’” Such inquiry, according to the Court, should come after the
inadequacies in the implementation of the RISD's program have been corrected.®®

Office for Civil Rights Enforcement Policy in the Mid-1980's

When Education Secretary Bell withdrew the Department of Education's 1980 Notice of Proposed
Rulemaking which would have established Departmental guidelines for Title VI compliance, he
promised to "protect the rights of children who do not speak English well." Subsequently, OCR staff
developed a new set of Title VI Lau compliance procedures and standards.69 Like the 1975 Lau
Remedies, the new OCR compliance standards have not been published in the Federal Register, and
thus lack the full force of formal regulations. Consistent with Secretary Bell's announced intention of
"permitting school districts to use any way that has proven to be successful,” current OCR guidelines
refrain from prescribing educational approaches.

Current OCR guidelines are grounded on the Title VI requirement announced in OCR's May 25,
1970, Memorandum (discussed above), affirmed in the Lau decision, that school districts serving
limited English proficient students must "take affirmative steps” to open their instructional
programs to language-minority students.”® In carrying out this affirmative obligation, current
OCR policy provides that "school districts may use any method or program that has proven
successful, or may implement any sound educational program that promises to be successful.
OCR's Title VI language-minority compliance procedures focus on two general areas:

il

(1) ...whether there is a need for the district to provide an alternative program designed to meet the
educational needs of all language minority students.

(2) ...whether the alternative district program is likely to be effective in meeting the educational needs of its
language minority students.”

According to OCR, the first question will be answered by:

.determining whether language minority students are able to participate effectively in the regular
instructional program. When they are not, the school district must provide an alternative program. In
cases where the number of these students is small, the alternative program may be informal.”

To answer the second question - whether the alternative district program is likely to be effective
the OCR procedures propound three sub-questions which generally follow Castaneda’s three-
part test of a language remediation program under the EEOA. The three questions OCR uses to
determine whether an alternative instruction program for LEP language-minority students
satisfies Title VI are

(1)Is the alternative program based on a sound design?

(2)Is the alternative program being carried out in such a way as to ensure the effective participation of
language minority students as soon as reasonably possible?

(3) Is the alternative program being evaluated by the district and are modifications being made in the program
when the district evaluation indicates they are needed? ™

There is little basis on which to judge the impact, or efficacy, of OCR's new compliance
procedures and standards regarding language-minority students. As yet unpublished, the Title VI
standards and procedures have attracted little public attention; nor they been cited in reported
Court decisions.
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More importantly, perhaps, the extent to which the new procedures have actually been
implemented by OCR staff conducting compliance reviews and complaint investigations is
unclear. The June 4, 1986, edition of Education Week reported a sharp falling-off of OCR Title
VI Lau enforcement activity during 1980-1985, the period immediately prior to formal adoption
of OCR's new language-minority compliance procedures.”” OCR's Title VI enforcement program
has been the subject of recent Congressional oversight, and the House Education and Labor
Committee is currently conducting a staff investigation of OCR's total enforcement effort,
including activities to protect language-minority students.

Office for Civil Rights Policy Update on Schools' Obligations Toward National Origin
Minority Students with Limited English Proficiency (1991)* °

PURPOSE OF THE POLICY UPDATE

Q: Why is this issue important?

A: Without special language assistance, an estimated two million limited English proficient
(LEP) students from a wide variety of ethnic and racial backgrounds may not have meaningful
access to their schools' programs. In his America 2000 strategy, President Bush calls for meeting
the educational needs of all students.

Q: Why is OCR involved in this area?

A: OCR is responsible for enforcing Title VI of the Civil Rights Act of 1964, which prohibits
discrimination on the basis of race, color, or national origin in programs or activities that receive
Federal financial assistance. OCR has interpreted Title VI to require that school districts "take
affirmative steps to rectify [English] language deficiencies which have the effect of excluding
national origin minority children from participation in the educational program offered.” In Lau
v. Nichols, 414 u.s. 563 (1974), the Supreme Court upheld this interpretation of Title V.

Q: What is the purpose of the policy update?

A: The policy update is designed to provide additional guidance to our regional offices about
what schools must do to comply with Title VI. OCR has distributed this policy widely to make
schools, parents, and students aware of schools' obligations under Title VI and to ensure better
compliance with Title VI. This policy update does not change OCR's policy under Title VI.

ACCEPTABLE ALTERNATIVE LANGUAGE PROGRAMS
Q: Must school districts use a particular type of alternative language program, such as

transitional bilingual education, or English as a Second Language (ESL), to comply with Title
VI?
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A: No. Districts may use any program that is recognized as sound by some experts in the field or
is considered a legitimate experimental strategy. Examples of such programs include transitional
bilingual education, bilingual-bicultural education, structured immersion, developmental
bilingual education, and English as a Second Language.

Q: Has a school district satisfied its responsibilities under Title VI once it chooses an
appropriate alternative language program?

A: No. The district must also carry out the program properly and provide the teachers and
resources necessary for the program to succeed. In addition, the school district must modify its
program if, after a legitimate trial, it does not succeed in enabling LEP students to overcome
their language barriers. As a practical matter, school districts will be unable to comply with this
requirement without periodically evaluating their programs.

STAFFING REQUIREMENTS

Q: What sort of qualifications must teachers in a bilingual education program have?

A: Teachers of bilingual classes must be able to speak, read, and write both languages, and they
should have received adequate instruction in the methods of bilingual education. They must also
be fully qualified to teach the subject matter of the bilingual courses. In addition, the school
district must be able to show that it has determined that its bilingual education teachers have the
required skills.

Q: If a school district uses a program other than bilingual education, what sort of qualifications
must the program'’s teachers have?

A: The program's teachers must have received adequate training in the specific teaching methods
required by that program. This training can take the form of in-service training, formal college
coursework, or a combination of the two. The district should ensure, through testing and
classroom observation, that teachers have actually mastered the skills necessary to teach in the
program successfully.

Q: How can a school district comply with Title VI if qualified teachers for its program are
unavailable?

A: First, a district should be prepared to describe the efforts it has made to hire qualified
teachers. If qualified teachers are temporarily unavailable, the district must require its teachers to
work toward obtaining formal qualifications. In addition, the district must ensure that those
teachers receive sufficient interim training to enable them to function adequately in the
classroom, as well as any assistance they may need from bilingual aides that may be necessary to
carry out the district's interim program.
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Q: Can LEP students be taught solely by bilingual aides?
A: No. Bilingual aides must work under the direct supervision of qualified classroom teachers.
LEP students should not be receiving instruction from aides rather than teachers.

Q: What qualifications must bilingual aides meet?

A: To the extent that the district's chosen educational program requires native language support,
and if the district relies on bilingual aides to provide such support, the district should be able to
demonstrate that it had determined that its aides have the appropriate level of skill in speaking,
reading, and writing both languages. Aides at the kindergarten and first grade level, however,
need not demonstrate reading and writing proficiency.

EXIT CRITERIA FOR LANGUAGE-MINORITY LEP STUDENTS

Q: When can a school district exit a student from an alternative language program?

A: Students may not be exited from an alternative language program unless they can read, write,
and comprehend English well enough to participate meaningfully in the district's regular
program. EXxit criteria that simply measure a student's oral language skills are inadequate. The
district's exit criteria should be based on objective standards, such as test scores, and the district
should be able to explain why students meeting those criteria will be able to participate
meaningfully in the regular classroom.

Q: If a school district elects to emphasize English over other subjects when LEP students first
enroll, does the district have any obligation to provide special instruction to the students once
they learn English well enough to function in the regular classroom?

A: Yes. While schools with such programs may discontinue special instruction in English once
LEP students become English proficient, schools must provide the assistance necessary to
remedy academic deficiencies that may have occurred in other subjects while the student was
focusing on learning English.

GIFTED AND TALENTED PROGRAMS

Q: Can school districts refuse to consider admitting LEP students to gifted and talented
programs?

A: No. If a district has a process for locating and identifying gifted and talented students, it must
also locate and identify gifted and talented LEP students who could benefit from the program.
Exclusion of LEP students from gifted and talented programs must be justified by the needs of
the particular student or by the nature of the program.
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OCR COMPLIANCE ACTIVITIES

Q: How does OCR ensure that school districts fulfill their obligations under Title VI?

A: OCR investigates complaints filed by individuals, or groups, who believe that they, or others,
have been subjected to discrimination. Even if no formal complaint has been filed OCR can
conduct compliance reviews of school districts to determine whether they are fulfilling their
obligations under Title VI. In addition to conducting investigations, OCR provides technical
assistance to state and local education agencies and program beneficiaries to inform them of their
obligations and rights under Title V1. Technical assistance is provided using a variety of methods
including on-site consultations, training, workshops, and meetings.

Q: What happens if OCR finds that a school district's treatment of LEP students violates Title
VI?

A: If OCR finds a Title VI violation, we try to negotiate a corrective action plan under which the
district specifies the actions it will take to remedy the violation. If negotiations are successful,
OCR issues a letter of findings detailing the Title VI violation and stating that the district has
agreed to remedy the violation. We then monitor the district's actions to ensure that it has carried
out the corrective action plan.

If OCR is unable to get the district to agree to a corrective action plan, we initiate formal
enforcement activities which, after an administrative hearing, can leadto the termination of all
Federal financial assistance to the district unless the district agrees to remedy the Title VI
violation.

Q: Who can we contact for information on how to file a complaint, or to obtain technical
assistance?

A: You can call the Office for Civil Rights at (202) 732-1213 to obtain the address and telephone
number of the OCR regional office responsible for your area. The regional office will be able to
give you specific information about filing a complaint or obtaining technical assistance.
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Checklist for Self-Evaluation of Compliance with OCR Regulations School districts
can use the following checklist to see whether they are complying with OCR standards
under Title V1 of the Civil Rights Act of 1964.

l. IDENTIFYING LEP STUDENTS IN NEED OF ALTERNATIVE
LANGUAGE SERVICES

1. Do we have a procedure for identifying limited English proficient (LEP) students
and assessing their language proficiency?

2. Do our identification and assessment procedures accurately identify and assess all
LEP students?

1. ADEQUACY OF OUR PROGRAM

3. Soundness: Is our alternative language program endorsed by an expert in the field?
4. Implementation:

a. Are there sufficient staff qualified to teach LEP students in the alternative language
program we have chosen?

b. Do our exit criteria assess oral, written, reading and comprehension skills?

c. Do our LEP students have access to special education services? Do our evaluation
procedures take into account LEP students' limited English proficiency?

d. Do our LEP students have access to gifted and talented programs?

5. Evaluation:

a. How do we know whether our program is successful?

b. Have we modified our program when we have found problems with it?

c. Do our LEP students who have exited the program have meaningful access to our school
district's school curricula?

i. How do they perform compared to non-LEP peers?
ii. What is their rate of participation in our school curricula?
iii. Is their dropout rate and in-grade-retention rate comparable to their non-LEP peers?

I1l.  LEAST SEGREGATIVE MANNER

6. Are our LEP students segregated for recess, physical education, music, or art?
7. Do our students stay in the program longer than is necessary to achieve the
educational goals for the program?

32



VII.

COURT DECISIONS AFTER CASTANEDA

Plyler v. Doe (1982)"""

WHAT IS THE PLYLER V. DOE RIGHT OF ACCESS? The Plyler Right of Access
provides all undocumented students, residing in any part of this country with the same
right of access to a public education for kindergarten through grade 12 that is provided
under state and Federal law to all U.S. citizens and permanent resident students. More
specifically, under the Fourteenth Amendment's Equal Protection Clause, states and
public schools are barred from denying undocumented immigrant students their right of
access to public schools on the basis of their legal status. In essence, the Supreme Court
has held their right of access to be a semi-fundamental right which can only be violated if
the state can show that the disparate treatment promotes a substantial state interest.

ANALYSIS

In 1982, the Supreme Court ruled in Plyler v. Doe that states and public schools are
prohibited under the Equal Protection Clause of the Fourteenth Amendment from taking
actions which treat undocumented students disparately, solely on the basis of their
immigration status if the treatment does not promote a substantial state interest.”

More precisely, the Court held: (1) undocumented immigrants, or aliens, are covered by
the Equal Protection Clause of the Fourteenth Amendment; (2) state statutes which
withhold from local school districts any state funds for the education of children whoare
not "legally admitted"” into the United States, and which authorize local school districts to
deny free enrollment in their schools to children who are not "legally admitted" to the
U.S. are in violation of the Equal Protection Clause of the Fourteenth Amendment.

The Court, in upholding their right of access, applied an intermediate level of review. It
elevated undocumented students to a semi-suspect class and found the right to schooling
in this context to be a semi-fundamental right, making the right of access for
undocumented students a semi-fundamental right.

Any practice or requirement by public schools, their staffs or other parties which may
possibly expose the undocumented status of the student or create a reasonable fear of
being exposed to the Immigration and Naturalization Service (INS), has the

*Courtesy of the National Coalition of Advocates for Students (NCAS), Boston, MA.
John Wilshire Carrera, Immigrant Students: Their Legal Right of Access to Public
Schools, NCAS, 1989, pp. 23-27
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effect of "chilling"” their right of access to schools and as such is quite likely in violation of Plyler. The
schools' duty must include: the duty to refrain from such discriminatory activities; the duty to
affirmatively "quash” rumors or misinformation; and the affirmative duty to actively inform school
personnel, communities, and parents of these rights and the ensuing protection these create for
undocumented communities.

If the State is to deny a discrete group of innocent [undocumented] children the free public
education that it offers to other children residing within its borders, that denial must be justified
by a showing that it furthers some substantial state interest.”

[T]he Court [in Plyler],.. .ruled that undocumented immigrant students and all other immigrant
students had a quasi-fundamental right to access public schools. The Court recognized that
"[d]enying education to undocumented children imposes a lifetime hardship on a discrete class of
children."® Further, it noted that “[i]n these days, it is doubtful that any child may reasonably be
expected to succeed in life if he is denied the opportunity of an education."® Withholding
education has been likened to "penalizing these children for their presence within the United
States,"® a circumstance over which they generally have no control.®

WHICH STUDENTS ARE COVERED BY THE PLYLER RIGHT OF ACCESS?

All immigrant students residing in the United States are covered directly or indirectly by the
Plyler Right of Access. Any active attempts to distinguish between documented and un-
documented students by itself may well constitute a violation of some student's Plyler rights,
resulting in an unconstitutional practice.

(1) Undocumented Students

All foreign born students residing in the United States without legal immigration status, who would otherwise
be eligible to attend their local public schools, are explicitly covered by Plyler and thus guaranteed a Plyler
Right of Access. This group includes all age appropriate students residing in the U.S. who:

- entered the U.S. without being inspected by INS and who remain here without valid immigration papers; or
- were inspected at the border, entered with a valid visa, and who have since fallen out of status.

(2) Documented Students

All foreign-born students residing in the United States with legal immigration status, who would
otherwise be eligible to attend their local public schools, appear to be similarly covered by the
Plyler Right of Access. They are also covered by the Fourteenth Amendment, and, all too often,
similarly situated. Additionally, as they have been deemed "persons" covered by the Fourteenth
Amendment, they are entitled to the same level of access and protection received by other citizen
or permanent resident students in U.S. public schools.

(3) Documented and Undocumented Students

For the Plyler Right of Access to be fully and properly enforced as to undocumented
immigrant students, it must be enforced and adhered to for all immigrants.

Educators should remember that only the Immigration and Naturalization Service has been given
he responsibility of enforcing U.S. immigration laws -- not the public schools or its personnel.
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ANALYSIS

Given that it is generally impossible to distinguish between (1) documented and undocumented
immigrant students; and (2) immigrant and native born students, without probing into their
immigration status or nationality, it is evident that for schools to refrain from violating or
“chilling' the Plyler rights of undocumented immigrant students, they have to view and treat all
immigrant students in the same manner.

DO IMMIGRANT STUDENTS HAVE A DUTY TO ATTEND SCHOOL?

Immigrant students, as all other students, are obligated under state laws to attend school until
they reach a state mandated age. Again, the right to attend school continues even when the state
obligation ends.

State mandatory attendance laws generally make acts perpetrated by persons other than the
students which prevent students from attending school illegal and punishable by civil or even
criminal penalties. Although these statutes are generally aimed at parents and other family
members who keep their children out of school, they may also be applicable to school personnel
who, through their own volition, keep immigrant students from attending school.

ARE UNDOCUMENTED STUDENTS BOUND BY CONSTITUTIONAL RESIDENCY
REQUIREMENTS?

Immigrant students entitled to a right of access to public schools are bound by the same residency
requirements--assuming they are constitutional--imposed on all citizen and permanent resident students
in the state in which they reside. State residency requirements are constitutional if they are properly
defined, uniformly applied, and developed to further a substantial state interest. As such, residency laws
should not be applied in a manner which discriminates against immigrant students.

ANALYSIS

Immigrant students, as all other students, are bound by constitutional residency requirements of
the state in which they reside. Of course, a school district may require that illegal alien children,
like any other children, actually reside in the school district before admitting them to the schools.
A requirement of the de facto residency, uniformly applied, would not violate any principle of
equal protection.®

Under constitutional state residency requirements, all school-age students, including immigrant students,
must be deemed as residents if they or their parent or legal guardian live in the district with a bona fide
intention of remaining there. The "intention to remain" does not imply an intention never to leave. Given
the mobility of people and families in this country, changing a place of residence is commonplace.

The Supreme Court, in Martinez v. Bynum (1983), 85 defined constitutional residency
requirements as follows:

A bona fide residence requirement, appropriately defined and uniformly applied, furthers the
substantial state interest in assuring that services provided for its residents are enjoyed only by
residents. Such a requirement with respect to attendance in public free schools does not violate the
Equal Protection Clause of the Fourteenth Amendment. It does not burden or penalize the
constitutional right of interstate travel, for any person is free to move to a State and to establish
residence there. A bona fide residence requirement simply requires that the person does establish
residence before demanding the services that are restricted to residents.®®
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The Court in Plyler v. Doe®” further noted that such policies must be uniformly applied in order to be
bona fide. States are prohibited from accomplishing what would otherwise be prohibited under the Equal
Protection Clause or the Supremacy Clause by defining a disfavored group as nonresident.

Under Plyler, the distinction between undocumented persons, on the one hand, and documented persons
and United States citizens, on the other, do not constitute a bona fide residency requirement.

ANALYSIS

A state may not; however, accomplish what would otherwise be prohibited by the Equal Protection
Clause, merely by defining a disfavored group as nonresident.®®

Immigrant students residing in the U.S. on nonimmigrant visas cannot be denied "resident status” by
public schools solely on the basis of their nonimmigrant status. Such residency requirements have been
held to be inherently suspect requiring a compelling state interest. They have also been ruled non-
bonafide residency requirements.

ANALYSIS

Although the Supreme Court has never ruled on this issue, a lower Court in Pena v. Board o of
Education of City ofAtlanta (1985) ,%° ruled that the Fourteenth Amendment Equal Protection Clause
was violated when the plaintiff, a local school district, required that tuition be paid for public school
admission of the children of certain nonimmigrant parents, including F-1 students, but not for all
nonimmigrant parents, such as diplomats or journalists, or for U.S. citizens whose residency in the
school district is also for a temporary purpose such as attending a university. The school district did not
prove a compelling state interest, nor was the residency requirement a bona fide residency requirement.

Keyes v. School District No.1 (1983)%

The U.S. District Court for the District of Colorado ruled on the adequacy of the Denver Public School
District's program for limited English proficient Hispanic students. The 1983 decision had been
preceded by a series of judicial decisions and orders respecting Denver's failure to achieve unitary status
following years of dejure segregation of Black and Hispanic students. The Court avoided the
constitutional and Title VI challenges to Denver's program raised by plaintiffs counsel and focused
instead on the question of whether Denver had satisfied the affirmative requirements of the EEOA
respecting language-minority students. The District Court reviewed in detail:

(1)...district statistics on LEP students

(2)...the school district's curriculum

(3)...LEP student testing

(4)...staffing of Denver programs for LEP students

(5)...the administration, growth, and funding of Denver's programs for LEP students

Based on this factual information, and utilizing the three-part analysis set down in Castaneda, the
Court addressed the following compliance questions:

HAS DENVER DESIGNED A PROGRAM BASED ON A SOUND EDUCATIONAL THEORY?

Noting that "Denver has elected what is called a "transitional bilingual approach,” the Court
found that:
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The parties are in agreement and the testifying experts have all said that this is a recognized and
satisfactory approach to the problem of educating LEP children. Mr. Martinez testified that this is a two-
pronged approach. One is to provide the student with an opportunity to develop English language skills and
the other is to provide content area to him in a language he understands while he is learning English. The
experts agree that this approach not only should enable LEP students to enter the mainstream of instruction,
it also helps to overcome the emotional barriers of fear, frustration, discouragement, and anger by
providing understandable content instruction in their native language during the transitional phase.

HAS DENVER PURSUED ITS PROGRAM WITH ADEQUATE RESOURCES,
PERSONNEL, AND PRACTICES? Here the Court focused on deficiencies in Denver's
elementary bilingual program, “the best which Denver has to offer LEP children.” First, the
Court looked at the qualifications of program staff:

The key to an effective elementary bilingual classroom is the ability of the teacher to communicate with the
children. Thus, if it is expected that understandable instruction will take place, there must be assurance that
the teachers have the necessary bilingual skills. This is not the fact in Denver.

Teachers are designated as bilingual in Spanish and English based on an oral interview. There are no
standardized testing procedures to determine the competence of the bilingual teacher in speaking and
writing both languages. Accordingly, it is inappropriate to assume that effective communication is taking
place even with the fortunate few Lau A Spanish speaking students who are assigned to bilingual
classrooms with bilingual teachers in the twelve elementary schools having that problem.

[Editor's Note: Denver follows the Lau Remedies classification of language-minority students - Lau
students - that distinguishes five categories of English proficiency from Lau A or monolingual non-English
speaker through various stages of bilingualism to Lau E or monolingual English speaker.]

Given the district's declaration of a transitional bilingual policy and obvious need of the services of
competent bilingual teachers, it would be reasonable to expect that the placement of teachers with those
skills would be matched with the programs in the designated schools. That is not the case in Denver.

The assignment of teachers to bilingual schools in the defendant district is accomplished by the same
procedure used for the assignment of teachers to all other schools. Teachers with tenure have preferential
rights for assignment to vacancies according to their seniority. Accordingly, a monolingual English teacher
may fill a vacancy in a bilingual classroom, at a bilingual school, even though a qualified bilingual teacher
with less seniority is available for placement there. Likewise, tenured monolingual teachers cannot be
removed from a bilingual classroom to create a vacancy for a competent bilingual teacher. The justification
for this contradiction of common sense is that the movement and placement of teachers is restricted by
personnel regulations and contractual commitments.”

Moreover, the Court found that the personnel responsible for conducting the ESL component of
the Denver program were inadequately trained and qualified.

The ESL component of the program is being delivered by ESL designated instructors who have
not been subject to any standardized testing for their language skills and they receive very little
training in ESL theory and methodology. The record shows that in the secondary schools there are
designated ESL teachers who have no second language capability. There is no basis for assuming
that the policy objectives of the program are being met in such schools. The tutorial program relies
on paraprofessionals who may have second language skills but who are not required to show any
competence or experience with content area knowledge, or teaching techniques, and who receive
scant in-service training.”
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Beyond the lack of qualifications and training of staff responsible for the instruction of Denver's
LEP students, the Court identified other deficiencies in the scope and structure of the district's
program:

What appears from the record is that outside of the bilingual classrooms, the Lau A children and
perhaps the Lau B children are not receiving content area instruction in a language which they
understand and that, at best, some remedial oral English training is being given to them.

The emphasis on the acquisition of oral English skills for LEP students is another cause for
concern. The record indicates that on the average, ESL instruction by a teacher or tutor is limited
to 40 minutes per day of remedial English instruction using an audiolingual approach. While there
is no doubt that acquisition of oral English skill is vital for the students' participation in classroom
work, it is equally obvious that reading and writing skills are also necessary if it is expected that
"parity in participation™ in the total academic experience will be achieved. Another matter of
concern is the apparent disregard for any special curriculum needs of Lau C children. The
defendant considers Lau C children to be bilingual, presumably with equal proficiency in English
and another language. That view disregards the other element of the applicable definition in the
Colorado Language Proficiency Act that the English language development and comprehension of
such bilingual students is at or below the district mean or below an acceptable proficiency level on
a national standardized test or a test developed by the Colorado Department of Education. Lau C
students are within the class of persons for whom there is a statutory duty under both the Colorado
Act and section 1703(f). Denver is not meeting that obligation.

The Court also cited the district's failure to adopt adequate tests to measure the results of its program,
holding that "the lack of adequate measurement of the effects of [the district's program] is a failure to take
reasonable action to implement its transitional bilingual policy." >

Finally, the Court dismissed Denver's citation of Justice Blackmun' s concurring opinion in Lau that the
numbers of students involved justify its program, noting that "under section 1706, any individual denied an
equal educational opportunity as defined in the Act may institute a civil action for private relief."*

HAS DENVER'S TRANSITIONAL BILINGUAL PROGRAM ACHIEVED SATISFACTORY
RESULTS?

Given Denver's inadequate implementation of its transitional bilingual program, the Court
declined to rule on this third compliance question suggested by the Castaneda approach. The
Court did write, however:

What is subject to comment are two very significant indications of failure in achieving the
objective of equal educational opportunity for LEP children. One is the number of Hispanic
"dropouts" peaking in the tenth grade. There is an interesting relationship between that surge of
dropouts and the sharp decline in the overall number of Lau C category students between grades 7-
9 and grades 10-12. A second indicator of failure is the use of "levelled English" handouts for the
district's LEP student population in the secondary schools. The evidence includes illustrations of
such handouts and it is apparent from examining those exhibits that they are not comparable to the
English language textbooks. The use of such materials is an acknowledgement by the school
district that the LEP students have failed to attain a reasonable parity of participation with the
other students in the educational process at the secondary school level.*®

The Court in Keyes ruled that under 1706 of the EEOA, the plaintiffs were entitled to "such
relief as may be appropriate.” In the Denver case, the Court specified that the relief will include:
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...changes in the design of the program and in the system for delivery of services. Such
changes must remedy the failure to give adequate consideration to Lau classification in
the pupil assignment plan; the failure to consider the need to serve Lau C children; the
lack of adequate standards and testing of the qualifications for bilingual teachers, ESL
teachers, tutors and aides; the lack of adequate tests for classifying Lau A, B, and C
students; the failure to provide remedial training in the reading and writing of English;
the lack of adequate testing for effects and results of the remedial program provided to
the students; and the absence of any standards of testing for educational deficits resulting
from their lack of participation in the regular classrooms.*®

The District Court concluded its opinion in Keyes by making a broad observation on
what its order, and, more importantly, the EEOA required:

These changes will increase the capacity of the system. That alone will not be effective.
There must be a change in the institutional commitment to the objective and a recognition
that to assist disadvantaged children to participate in public education is to help them
enter the mainstream of our social, economic, and political systems. The resulting
benefits to the community are self-evident and the production of such benefits is the
purpose of tax supported education in the United States. "Education provides the basic
tools by which individuals might lead economically productive lives to the benefit of us
all. In sum, education has a fundamental role in maintaining the fabric of our society. We
cannot ignore the significant costs borne by our Nation when select groups are denied the
means to absorb the values and skills upon which our social order rests.” (Plyler v. Doe,
Citation omitted). The character of the disadvantage, whether it results from racial
identities or the language influences of different ethnicity, is relevant only to the
methodology to be employed. Throughout this trial and in the post trial brief, the
defendant district has consistently claimed that there has been a good faith effort to
provide some service to every student in the district who needs assistance in gaining
proficiency in English. To the extent that "good faith" is equated with a lack of
discriminatory intent or an absence of a complete disregard for students who are
disadvantaged by a lack of English language proficiency, the record supports the
contention. That, however, is not an adequate defense to claims under 42 U.S.C. 1706.
What is required is an effort which will be reasonably effective in producing the intended
result of removing language barriers to participation in the instructional programs offered
by the district.”

Gomez v. Illinois State Board of Education (1987)%®

The Seventh Circuit Court of Appeals issued an opinion regarding the responsibilities of
State Education Agencies (SEAs) under the EEOA. The question before the Court of
Appeals was the propriety of the trial Court's dismissal of a class action complaint made
on behalf of Spanish speaking, limited English proficient students against the State of
Illinois. The complaint cited the State's failure to test students for limited English
proficiency and to provide bilingual, or compensatory instruction, as violative of civil
rights laws including the EEOA.

As a threshold matter, the Court of Appeals rejected the State's contention that immunity
from suit provisions of the Eleventh Amendment barred suits against States for violations
of the EEOA. The Appeals Court then proceeded to apply Castaneda sanalytic
framework to the facts available at trial. The Court found that the Illinois program, based
on a transitional bilingual approach, satisfied the first, "sound educational theory" test.
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The second, "resources” test suggested by Castaneda brought into focus the "central
issue” of Gomez:

What obligation does 1703(f) impose on state (as opposed to local) educational agencies
for the implementation of programs designed to provide LEP children with an equal
educational opportunity?®

The Court answered that question in the following way:

We concur with the conclusion of the Ninth Circuit in ldaho Migrant Council v. Board of
Education, 647 F.2d 69 (9th Cir. 1981), that 1703(f) requires that state, as well as local,
educational agencies ensure that the needs of LEP children are met. The plaintiffs in
essence alleged that the defendants have only gone through the motions of solving the
problem of language barriers. Although the meaning of "appropriate action" may not be
immediately apparent without reference to the facts of the individual case, it must mean
something more than ""no action." State agencies cannot, in the guise of deferring to local
conditions, completely delegate in practice their obligations under the EEOA, otherwise,
the term "educational agency" no longer includes those at the state level. Exactly, what
state educational agencies must do beyond establishing the minimums for implementation
of language remediation programs is not at issue in the instant appeal, because the
plaintiffs have done no more than allege that the defendants failed even to establish the
minimum need for identifying and placing LEP children...Whether the plaintiffs can
prove their case is a matter that must be determined on remand, not on appeal. We can
only decide at this early stage of the litigation that the plaintiffs have stated a claim and,
therefore, that the dismissal of the complaint was improper.'®
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VIII.

LANGUAGE -MINORITY STUDENTS AND SPECIAL EDUCATION

Y.S. v. School District of Philadelphia (1988)

In considering the legal responsibilities of education agencies serving language-minority
students, note must be made that handicapped students, including handicapped students
who are limited in their English proficiency, are protected by additional Federal laws
including the Education of the Handicapped Act (EHA)101 and Section 504 of the
Rehabilitation Act of 1973.1%2

This fact was emphasized by the announcement in March 1988 of the negotiated
settlement of a class action suit against Philadelphia Public Schools (Pennsylvania)
brought on behalf of the district's 6,800 Asian students. The suit, Y.S. v. School District
of Philadelphia,103 alleged violations of the Fourteenth Amendment, Title VI, and the
EFOAC The suit also complained that Philadelphia educational authorities were violating
the rights of handicapped Asian students and parents that are guaranteed under the EHA.

For example, Y.S., one of the three students named in the suit, was a Cambodian refugee
who enrolled in the Philadelphia school system in September 1982. The lawsuit alleged
that because "he received no assistance from anyone who could speak his native
language,” Y. has been "unable to make substantial progress in school.” In September
1985, Y. was placed in a special education class pursuant to the district's determination
that he was mentally retarded. According to the complaint, this determination was made
relying on a test instrument developed for English speaking students, and "the district
employee who wrote Y.'s Individualized Education Program (JEP) had never met Y. or
his family."%

As reported in the March 9, 1988 edition of Education Week, the negotiated settlement in
the Y.S. case covers a wide range of educational practices. In addition to obligating itself
to recruit and train more school personnel who can communicate in the native languages
of the Asian students and parents, the Philadelphia Y.S. settlement reportedly includes:

.. .Arequirement that both oral and written communications to parents be
in a language they understand.

...A review of the educational program of each Asian LEP student, to be
completed by the end of this year.

...The establishment of a new position of district coordinator for the
education of LEP students.

...The development, by June, of a remedial plan to address the
instructional needs of Asian LEP students, including assessment and
counseling in their native language and a revised curriculum for the
district's ESL program.'®
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IX.
A PERSPECTIVE FOR EDUCATORS

A quarter of a century does not seem to have lessened the intent of Congress to protect
the rights of national origin minority students: rights that it established in Title VI of the
Civil Rights Act of 1964. On the contrary, in 1988 Congress acted to restore its intent to
deny all Federal assistance to school districts that violate the educational rights of
students because of race, color, or national origin in any of its programs. The strength of
Congress' commitment can be seen in the fact that it overrode a Presidential veto on this
issue. The relevance of Congressional concern is also illustrated by the all too familiar
education statistics which continue to show national origin minority students achieving at
levels significantly below the national average.

In these pages we have sought to trace the evolution of legislation, judicial decision, and
administrative regulation that together define the legal obligations of education agencies
for the education of national origin minority students. As the reader must appreciate,
those responsibilities do not lend themselves to simple or definitive summarization. The
multiple sources of legal responsibilities; the concurrent, and sometimes conflicting,
participation of all three branches of the Federal government in defining those legal
responsibilities; and the nature of Federal Court adjudication, are just some of the factors
that make this body of law both complex and dynamic.

The lack of clear guidelines, or standards, for program compliance with legal
requirements contributes much to the complexity for those who must meet national origin
minority students' educational needs. When the Department of Health, Education and
Welfare agreed in 1978 to publish formal Title VI regulations, the detailed 1975 Lau
Remedies were abandoned and the proposed new regulations, published by the new
Department of Education in 1980, were formally withdrawn in 1981. Since then, the
Department of Education has not published any new compliance standards; however, in
1991 it did issue a policy update which provided additional guidance on how to ensure
better compliance with Title VI regulations.

Yet despite these complexities, parents and educational administrators can and must
determine whether education agencies are fulfilling their legal responsibilities to national
origin minority students. Where should they turn for guidance? How should they
proceed? Any compliance assessment should involve, at the least, a review of the school
district's adherence to the requirements of Title VI and the EEOA. While Title VI
responsibilities may be conditioned by the number of language-minority students
enrolled, the EEOA requires appropriate action by school districts serving even a single
limited English proficient student. And where special education placements or services
are involved, either through provision or omission, consideration must also be given to
the requirements of the Education of the Handicapped Act and to section 504 of the
Rehabilitation Act of 1973.
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With respect to Title VI compliance, a good starting point is consideration of the four basic injunctions
set out in OCR's memorandum of May 25, 1970:

(1) Where inability to speak and understand the English language excludes national origin minorit
children from effective participation in the educational program offered by a school district, the
district must take affirmative steps to rectify the language deficiency in order to open its
instructional program to these students.

Accurate identification of non-English language background students and assessment of their language
proficiency is the first step which must be taken to fulfill this basic responsibility. Accurate,
linguistically and culturally relevant assessment of student skills and instructional needs is also
fundamental to the next two basic injunctions.

(2) School districts must not assign national origin minority students to classes for the mentally
retarded on the basis of criteria which essentially measure or evaluate English language skills; nor
may school districts deny national origin minority children access to college preparatory courses
on a basis directly related to the failure of the school system to inculcate English language skills.

(3) Any ability grouping or tracking system employed by the school system to deal with the
special language skill needs of national origin minority children must be designed to meet such
language skill needs as soon as possible and must not operate as an educational dead end or
permanent track.

This later injunction also implies the use of accurate student assessment and exit program criteria to
determine when an individual student no longer needs language related instructional programs or
services.

And finally, according to the May 25th memorandum:

(4) School districts have the responsibility to adequately notify national origin minority parents of
school activities which are called to the attention of other parents. Such notice in order to be
adequate may have to be provided in a language other than English.

This last injunction may be affected by the number of students and parents involved. Additional
responsibilities regarding parent notification may also apply if special education services are at issue.

Beyond the May25th memorandum, parents and educators should look to the compliance standards and
three-part test set forth in Castaneda. While this case concerned legal responsibilities under the EEOA,
it should be noted that other Courts and the OCR have found the three-part test relevant in evaluating a
school district's Title VI compliance.

The affirmative responsibility imposed by the EEOA, according to Castaneda, is to ensure that
language-minority students "attain parity of participation in the standard instructional program within a
reasonable length of time after they enter the school system.” And "parity of participation," according to
Castaneda, means "not only an obligation to overcome the direct obstacle to learning which the
language barrier itself poses, but also a duty to provide limited English speaking students with assistance
in other areas of the curriculum where their equal participation may be impaired because of deficits
incurred during participation in an agency's language remediation program.”

To determine whether a school district is meeting its affirmative obligations to ensure

"parity of participation,” parents and school officials should apply the three-part
"Theory-Practice-Results" test of Castenada to their local situation. Further
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guidance on the application of this legal test to specific features of a district's program -- such as student
identification and placement, curriculum, staffing, training, program evaluation, and program exiting --
can be derived from Castaneda and other reported Court decisions, many of which have been reviewed
above.

Finally, where an education agency is not fulfilling its responsibilities to language-
minority students, parents and educators must work together to bring about the changes
required by law. To be effective these changes may, (as the Court noted in 1983 Keyes
decision) require "a change in the institutional commitment to the objective (of equal
educational opportunity) and a recognition that to assist disadvantaged children to
participate in public education is to help them enter the mainstream of our social,
economic, and political systems. The resulting benefits to the community are self-evident
and the production of such benefits is the purpose of tax supported education in the
United States."
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